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July 12, 2019 

Jessica R. Brody, Esq. 
Tatiana G. Papacondria, Esq. 
Office of General Counsel 
Board of Water Commissioners of the City and County of Denver (“Denver Water”) 
1600 West 12th Avenue 
Denver, Colorado 80204 
 
 
Re: Stay of Denver Water 1041 Application 
 
Dear Ms. Brody and Ms. Papacondria: 
 
On April 18, 2019, the Director of the Boulder County Land Use Department, Dale Case, 
informed Jeff Martin via letter that Boulder County would temporarily not accept or process 
Denver Water’s application under Boulder County’s Land Use Code Regulations for Areas 
and Activities of State Interest (also known as “1041 Regulations” and found in Article 8-200 
through 8-600 of the Code) for the proposed Gross Reservoir Dam expansion project 
(“Expansion”). As noted in that letter, and for the additional reasons provided below, Boulder 
County maintains its position that it would be inappropriate for the Land Use Department to 
accept and process the 1041 application during the pendency of the lawsuit Denver Water 
filed against Boulder County challenging the applicability of the county’s 1041 Regulations 
to the Expansion.  
 
In the above letter, and confirmed in a June 28, 2019 email to Mr. Martin, Director Case 
stated that processing the application was inappropriate because given Denver Water’s 
lawsuit the “issue of whether the County should apply its regulations lies with the Court.” 
This is correct as a matter of jurisdiction. Because Denver Water challenged the applicability 
of the county’s 1041 Regulations after the county determined they applied to the Expansion, 
jurisdiction lies with the Court. The Land Use Department only maintained jurisdiction of the 
matter up until the expiration of the time for appeal of the Director’s decision that the 1041 
Regulations applied to the Expansion. See Moschetti v. Board of Zoning Adjustment, 574 
P.2d 874 (Colo. App. 1977). Since Denver Water filed an appeal of that decision, and the 
period of appeal expired, jurisdiction lies with the Court.  
 
The priority of jurisdiction rule further supports the county’s position. Processing Denver 
Water’s 1041 application requires the Land Use Department and the BOCC to engage in 
quasi-judicial action. Hellas Constr., Inc. v. Rio Blanco County, 192 P.3d 501, 504 (Colo. 
App. 2008)([a]n action is quasi-judicial when it involves the determination of rights, duties, 
or obligations so as to adversely affect the protected interests of specific individuals, and it is 
reached by application of preexisting legal standards or policy considerations to past and 
present facts to resolve the particular interests in question.”); Gilpin County Bd. of 
Equalization v. Russell, 941 P.2d 257, 262 (Colo. 1997)(“[q]uasi-judicial action is 
characterized by the following factors: (1) a local or state law requiring that notice be given 



before the action is taken; (2) a local or state law requiring a hearing before the action is 
taken; and (3) a local or state law directing that the action results from the application of 
prescribed criteria to the individual facts of the case.”).  
 
Because the 1041 application process is quasi-judicial, it would be a competing judicial 
process to the District Court case determining whether 1041 Regulations apply to the 
Expansion. Town of Minturn v. Sensible Hous. Co, 273 P.3d 1154, 1159 (Colo. 2012). Where 
two judicial bodies “may exercise jurisdiction over the same parties and subject matter” the 
“first action filed has priority of jurisdiction, and [ ] the second action must be stayed until 
the first is finally determined.” Id. (citing Wiltgen v. Berg, 435 P.3d 278, 381 (Colo. 1967). 
“The purpose of the priority rule is to promote judicial efficiency and ‘avoid unnecessary 
duplication and multiplicity of suits.’” Id. (quoting “Pub. Serv. Co. of Colo. v. Miller, 313 
P.2d 998, 999 (Colo. 1957)). Denver Water filed its suit against the county on April 11, 2019, 
well before it attempted to submit the 1041 application on July 8, 2019. By doing so within 
the 28-day jurisdiction deadline required by C.R.C.P. 106(a)(4), Denver Water invoked the 
jurisdiction of the District Court. Maslak v. Town of Vail, 345 P.3d 972 (Colo. App. 2015). 
Thus, the District Court retains sole jurisdiction of the entire matter until it reaches a decision 
on the merits of the lawsuit.  
 
Allowing the District Court case to proceed without the competing application process is also 
appropriate from an efficiency standpoint. Processing the 1041 application will take 
significant resources in both staff time and effort. Denver Water’s April 29, 2019 responsive 
letter to Director Case’s April 28, 2019 letter, states that Denver Water is willing to pay for 
staff time and an outside consultant to review and process the application. However, this does 
not ameliorate the significant waste of resources and staff time that will occur if the 
application is processed and then the District Court determines the county’s 1041 
Regulations do not apply to the Expansion. Even with the help of a consultant, staff from the 
Land Use, Transportation, Parks and Open Space, and many other departments and referral 
agencies will need to spend a substantial amount of time and resources reviewing the 
application and its requisite submissions. The time spent on this application is time taken 
away from numerous other projects and applications pending before these departments.  
 
Additonally, this application process will include several public hearings (with all of the staff 
time, effort, and resources those entail). Given the nature of this application, the county 
expects many hundreds of people to attend each meeting and provide written or other 
comments to the Land Use department and Board of County Commissioners. It would 
therefore be misleading, confusing, and frankly unfair to the public if these hearings take 
place, and the District Court then determines that the 1041 Regulations do not apply, thereby 
not only wasting staff resources and time, but also the public’s time and trust. It is only 
appropriate for the staff and public to expend these resources and time, if either: (1) the 
District Court determines the 1041 Regulations apply and Denver Water does not file an 
appeal to that decision; or (2) if Denver Water acknowledges in writing that it is subject to 
the 1041 Regulations and withdraws its lawsuit. Boulder County remains ready and willing 
to process the application at the occurrence of either of the above scenarios.  
 
Finally, Denver Water’s April 29, 2019 letter indicates that it wants to proceed with the 
application process because “any delay in Boulder County’s consideration of the 1041 
application would jeopardize Denver Water’s ability to comply with federal permits and 
unduly interfere with Denver Water’s ability to plan for project construction consistent with 



its schedule, which would result in significant price escalation for the project.” This 
argument is without merit. Denver Water has known for more than 10 years that it would 
need to go through the county’s 1041 application process, and it chose to do so at the very 
last minute. Further, Denver Water has failed to demonstrate that it could not obtain an 
extension on its federal permit deadlines, if needed, to complete the local permitting process. 
Thus, the county bears no responsibility for any delay Denver Water may face in its 
scheduling.  
 
For the above reasons, the county will not accept and process Denver Water’s 1041 
application until the District Court issues its final determination, or Denver Water withdraws 
its lawsuit and acknowledges in writing that it is subject to the county’s 1041 Regulations.  
 
 
 

 
Sincerely, 
 
 
/s/Jacey Cerda 
Jacey Cerda, Esq. 

      Assistant County Attorney 
 


